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 1.  TIME:  9:00   CASE#: MSC13-02351 
CASE NAME: ESTATE WINERY VS DIABLO SHORES 
HEARING ON MOTION TO/FOR ATTORNEYS' FEES AND COSTS FILED BY 
DIABLO SHORES ESTATES OWNERS' ASSOCIATION 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to be heard on 1/17/18, 9AM, D.9, at the same time as 
Plaintiff Estate Winery’s Motion to Tax Costs. 

  

  
 2.  TIME:  9:00   CASE#: MSC15-01101 
CASE NAME: HENDON VS. TRANSAMERICA LIFE 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY TRANSAMERICA 
LIFE INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Hearing dropped by Court. Notice of Settlement filed 12/13/17. 

  

 3.  TIME:  9:00   CASE#: MSC15-01101 
CASE NAME: HENDON VS. TRANSAMERICA LIFE 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY MARIELLE MOYER 
* TENTATIVE RULING: * 
 
Hearing dropped by Court. Notice of Settlement filed 12/13/17. 

  

 4.  TIME:  9:00   CASE#: MSC15-02157 
CASE NAME: PORTIER VS. RAMSAY 
HEARING ON MOTION TO/FOR ATTORNEY'S FEES FILED BY JILL RAMSAY, 
MICHELLE RAMSAY 
* TENTATIVE RULING: * 
 
 The Court is unable to determine from the billing statements attached to Defendants’ Motion for 
Attorney’s Fees the time which was directly attributable to the Plaintiffs’ failure to admit 
Defendants’ Requests for Admission and thus necessarily spent in proving the admissions.   
Defendant’s attorney is requested to provide a declaration which specifically itemizes the time 
spent from the time the Plaintiffs’ denials were received for which reimbursement is sought.  The 
hourly rate appears to be reasonable and consistent with community billing standards, so the 
Court is concerned only with the specific itemization of time spent.  The declaration is requested 
to be filed and served no later than January 10, 2018. Any response by Plaintiffs’ attorney shall 
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be filed and served no later than January 17, 2018, and the hearing is continued to January 24, 
2018m 9AM,  D. 9. 

  

 5.  TIME:  9:00   CASE#: MSC16-00637 
CASE NAME: HASHEMI VS. ZARNEGAR 
HEARING ON MOTION TO/FOR QUASH DEPOSITION SUBPOENA FILED BY 
HAMID HASHEMI 
* TENTATIVE RULING: * 
 
The Motion to Quash is denied.  The information sought is relevant and/or may lead to discovery 
of admissible evidence to Defendant’s affirmative defense.   
  

  

 6.  TIME:  9:00   CASE#: MSC16-01481 
CASE NAME: SOONACHAN VS FLYNN 
HEARING ON MOTION TO/FOR LEAVE TO FILE CROSS-COMPLAINT FILED BY 
THERESA FLYNN 
* TENTATIVE RULING: * 
 
 Hearing dropped from calendar at the request of counsel for the moving party.  

  

 7.  TIME:  9:00   CASE#: MSC17-00641 
CASE NAME: ROBERSON VS MENJIVAR 
HEARING ON MOTION TO/FOR COMPEL PLTF'S RESPONSES TO DISCOVERY 
REQUESTS, FILED BY CARLOS MARIO CAMPOS 
* TENTATIVE RULING: * 
 
 Unopposed – granted. 
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 8.  TIME:  9:00   CASE#: MSC17-00745 
CASE NAME: GEORGE BARNES VS JOSCELYN J TO 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of BARNES FILED BY 
JOSCELYN JONES TORRU, TERRI SHELLENE BONNETTA 
* TENTATIVE RULING: * 
 
Continued to February 21, 2018 at 9 a.m.  Further, the court hereby sets a Case Management 

Conference for January 24, 2018 at 8:30 a.m. in this department.  At the Case Management 

Conference, the parties shall be prepared to discuss the following matters: 

1. The status of Case No. P15-01055, currently pending before Judge Weil; 
 

2. Whether there is still a need for this case, No. C17-00745, to proceed;  
 
3. Whether there is still a need for a substantive ruling on defendants’ demurrer; 
 
4. Setting a deadline for the personal representative or successor in interest of George 

Barnes to file appropriate papers in this case under CCP § 377.31 and 377.32 if he 
or she has not already done so; 

 
5. Setting a deadline for the filing of any substantive opposition to the demurrer by 

George Barnes; and  
 
6. Setting a deadline for the filing of any Reply Brief (if defendants have not already 

filed one) or other supplemental brief by the defendants. 
 

The parties may appear at the January 24, 2018 Case Management Conference by Courtcall. 
 

  

 9.  TIME:  9:00   CASE#: MSC17-01131 
CASE NAME: MEIER VS. US BANCORP 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY U.S. 
BANK NATIONAL ASSOCIATION 
* TENTATIVE RULING: * 
 
 Hearing continued by stipulation to 1/24/18 at 9:00 a.m. in Dept. 9. 
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10.  TIME:  9:00   CASE#: MSC17-01325 
CASE NAME: SHELBOURNE VS. PRIME/RIVERSHOR 
HEARING ON DEMURRER TO COMPLAINT of SHELBOURNE FILED BY 
PRIME/RIVERSHORE, LLC., PRIME PROPERTY CAPITAL, INC., PRIME 
* TENTATIVE RULING: * 
 

Defendants’ demurrer is sustained with leave to amend as to cause of action 13 and 

otherwise it is overruled. Plaintiff shall file and serve an amended complaint by January 10, 

2018.  

Plaintiff Diona Shelbourne was a tenant at 1097 Shoreview Court (the Property) from 

November 2013 until September 2016. Plaintiff is suing Defendants for (1) tortious breach of the 

implied warranty of habitability, (2) contractual breach of the implied warranty of habitability, (3) 

breach of contract, Civil Code §3300, et seq., (4) breach of quiet enjoyment, Civil Code §1927, 

(5) private nuisance, Civil Code §3501, et seq., (6) premises liability, Civil Code §1714, (7) 

retaliation, Civil Code §1942.5, (8) negligence, (9) constructive eviction, (10) retaliatory eviction, 

(11) violations of Civil Code §§51, 51.5 and 52 (for disability discrimination), (12) violations of 

Government Code §12955 (for disability discrimination), (13) unjust enrichment (based on utility 

charges) and (14) unfair business practices, Business and Professions Code §§17200, 17500.  

Defendants have demurred to the causes of action 1 to 8 and 10 to 13 for the failure to 

state a claim and causes of action 1 to 6, 8 and 10 to 12 for uncertainty. Defendants have not 

demurred to causes of action 9 or 14.  

Failure to State a Claim: Res Judicata  

Defendants have demurred to the causes of action 1 to 8 and 10 to 12 for the failure to 

state a claim based on the claims being barred by res judicata. This argument is set out in 

section III of Defendants’ memorandum in support of the demurrer.  

“‘Res judicata, or claim preclusion, prevents relitigation of the same cause of action in a 

second suit between the same parties or parties in privity with them.’ [Citation.] The doctrine 

applies when (1) the issues decided in the prior adjudication are identical with those presented 

in the later action; (2) there was a final judgment on the merits in the prior action; and (3) the 

party against whom the plea is raised was a party or was in privity with a party to the prior 

adjudication. [Citation.] The party asserting issue preclusion bears the burden of establishing 

these requirements. [Citation.]” (Needelman v. DeWolf Realty Co., Inc. (2015) 239 Cal.App.4th 

750, 757.)  

“Because an unlawful detainer action is a summary procedure involving only claims 

bearing directly upon the right of immediate possession, a judgment in unlawful detainer has 

very limited res judicata effect. Legal and equitable claims -- such as questions of title and 

affirmative defenses -- are not conclusively established unless they were fully and fairly litigated 

in an adversary hearing. [Citation.]” (Pelletier v. Alameda Yacht Harbor (1986) 188 Cal.App.3d 
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1551, 1557; see also, Landeros v. Pankey (1995) 39 Cal.App.4th 1167, 1171 [“Prior litigation by 

the same parties on a different cause of action has a collateral estoppel effect only as to those 

issues litigated and determined in the prior action.”].) 

A stipulation and subsequent judgment in an unlawful detainer case can be used as a 

basis for res judicata. However, the Court must determine whether the issues in the prior case 

are identical to the ones raised in the new lawsuit. In order to do this, the Court interprets the 

stipulated judgment using ordinary contract principals. (Needelman, supra, 239 Cal.App.4th at 

757-758; see also, Landeros, supra, 39 Cal.App.4th at 1171-1172 [considering whether the 

language in the stipulated judgment showed “an intention of the parties that [tenants] be 

precluded from litigating damages arising from their three-year habitation of allegedly 

uninhabitable rental housing.”].) 

Defendants’ argument is based on a prior unlawful detainer action between the same 

parties (although not all defendants were parties in the unlawful detainer action, there appears 

to be no argument that the res judicata claim would not apply to all defendants). In support of 

this argument, Defendants request that the Court take judicial notice of the complaint; the 

answer; the stipulation and order; and the judgement filed in Prime Administration, LLC v. Diona 

Shelbourne (PS15-0851). Court grants these requests and takes judicial notice of these 

documents.  

The facts in support of Defendants’ argument are as follows: In the unlawful detainer 

action, Defendant Prime Administration, LLC sued Plaintiff Diona Shelbourne for nonpayment of 

rent for May and June 2015. (RJN ex. A.) In her answer to the complaint, Ms. Shelbourne 

included a breach of the warranty of habitability as an affirmative defense. (RJN ex. B.) Ms. 

Shelbourne did not select retaliation or discrimination as affirmative defenses in her answer. 

(RJN ex. B.) In August 2015, the parties entered into a stipulation where Ms. Shelbourne agreed 

to make certain payments and agreed that Prime Administration could obtain a judgment for 

possession and damages if Ms. Shelbourne did not strictly comply with the stipulation. (RJN ex. 

C.) In September 2016, Prime Administration obtained a judgment for possession of the 

property and for certain money damages. (RJN ex. D.)  

Defendants argue that Plaintiff had an opportunity to litigate her habitability claims in the 

unlawful detainer lawsuit and is now barred from bringing claims related to habitability defects. 

Defendants rely on Needelman for their argument. In Needelman, the tenant entered into a 

stipulation for entry of judgment with the landlord after filing an answer that included certain 

affirmative defenses. (Needelman, supra, 239 Cal.App.4th at 753.) As part of this settlement, 

the tenant signed a broad waiver clause that stated the tenant “ ‘waives any claims he may 

have, which [the lessors] assert do not exist, to bring an attempted wrongful eviction against [the 

lessors] or any action in any way arising out of or concerned with his tenancy … .’ ” (Id. at 754.) 

Later, the tenant filed a lawsuit for wrongful eviction and habitability defects. (Id. at 755.) The 

appellate court affirmed the trial court’s order sustaining the landlord’s demurrer without leave to 

amend based on res judicata. (Id. at 756-757.)  
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At first blush, Needelman appears similar to the case before this Court. However, the 

fact that the tenant in Needelman specifically waived “any action in any way arising out of or 

concerned with his tenancy” makes Needelman distinguishable. Needelman distinguished 

several cases, including Landeros, supra, 39 Cal.App.4th 1167 and Pelletier, supra, 188 

Cal.App.3d 1551, based on the waiver signed by the tenant. (Id. at 760.) There is no similar 

wavier provision included in the stipulation in this case and therefore Needelman is 

distinguishable. The Court finds that Landeros and Pelletier are applicable here.  

In Pelletier v. Alameda Yacht Harbor (1986) 188 Cal.App.3d 1551, 1557 the court found 

that a stipulated judgment did not bar a tenant’s subsequent lawsuit for retaliatory eviction. As 

Pelletier explained, “the unlawful detainer action was resolved by stipulated judgment which 

made no mention of a relinquishment by the [tenants] of claims arising from a retaliatory 

eviction. The retaliation defense was not fully and fairly litigated in an adversary hearing, and 

thus was not conclusively established.” (Id. at 1557.)  

In Landeros v. Pankey (1995) 39 Cal.App.4th 1167, the tenant signed a stipulated 

judgment in an unlawful detainer case and then filed a separate lawsuit for breach of the 

warranty of habitability. (Id. at 1171.) The tenant had included breach of the warranty of 

habitability in his answer, however, the stipulated judgment contained no language of 

comprehensive settlement of all matters between the parties arising from the lease. (Ibid.) The 

court found Pelletier applicable and held that the tenant was not collaterally estopped from 

bringing a claim for the breach of warranty of habitability. (Id. at 1171.) The Court explained that 

on demurrer the landlord failed “to show as a matter of law that the prior judgment was intended 

to settle all claims between the parties.” (Id. at 1172.) Here to, Defendants have failed to show 

that the parties’ stipulation in the unlawful detainer case was intended to settle all claims 

between the parties.  

Defendants have also not adequately explained why res judicata would bar claims that 

could have been raised as affirmative defenses, but which Plaintiff did not include in her answer 

to the unlawful detainer.  

Therefore, the Court finds that res judicata does not apply at this stage in the case to bar 

Plaintiff’s claims.  

Failure to State a Claim: Unjust Enrichment 

Defendants demurred to cause of action 13 for the failure to state a claim. Defendants 

state that “[t]here is no cause of action in California for unjust enrichment. (See Durell v. Sharp 

Healthcare (2010) 183 Cal.App.4th 1350, 1369.)” Durell stated that “‘[t]here is no cause of action 

in California for unjust enrichment.’ [Citations.] Unjust enrichment is synonymous with restitution. 

[Citation.]” (Id. at 1370.) In opposition, Plaintiff admitted that the term “unjust enrichment” is not 

generally used in California to describe a cause of action, but that “unjust enrichment” is 

synonymous with restitution. Plaintiff requested leave to amend to allege a restitution claim.  
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Since the parties have agreed that unjust enrichment is not a cause of action, the Court 

accepts this agreement. Therefore, the Court sustains the demurrer to cause of action 13 with 

leave to amend for Plaintiff to allege a claim for restitution.  

Uncertainty 

Defendants also demurred to causes of action 1 to 6, 8 and 10 to 12 for uncertainty. 

Defendants’ moving papers make clear that this argument is based on section IV of its 

memorandum in support of the demurrer. In Section IV, Defendants argue that the complaint is 

uncertain because Plaintiff fails to allege: (1) the specific dates that she notified Defendants 

about the need for repair, about an inhabitable condition or that Plaintiff was disabled; (2) the 

specific dates that Defendants failed to repair an alleged defect; and (3) the specific dates that 

Defendants refused to repair an alleged defect.  

“[D]emurrers for uncertainty are disfavored, and are granted only if the pleading is so 

incomprehensible that a defendant cannot reasonably respond. … We strictly construe such 

demurrers because ambiguities can reasonably be clarified under modern rules of discovery. 

[Citation.]” (Lickiss v. Financial Industry Regulatory Authority (2012) 208 Cal.App.4th 1125, 

1135.) In addition, “a demurrer for uncertainty will not be sustained where the facts claimed to 

be uncertain or ambiguous are presumptively within the knowledge of the demurring party. 

[Citation.]” (Ching (Yee) v. Dy Foon (1956) 143 Cal.App.2d 129, 136.)  

The complaint is not so uncertain that Defendants cannot respond to it. Therefore, 

Defendants’ uncertainty argument fails. 

 Reply 

In Defendants’ reply they argue that Plaintiff’s complaint is inconsistent with her answer 

in the unlawful detainer action. Defendants also argue in their reply that Plaintiff has not stated a 

claim for discrimination in causes of action 11 and 12 because Plaintiff did not allege that she 

communicated her disability to Defendants. These arguments were not raised in the moving 

papers and this Court generally does not consider arguments first raised in the reply. (Jay v. 

Mahaffey (2013) 218 Cal.App.4th 1522, 1538; see also Balboa Ins. Co. v. Aguirre (1983) 149 

Cal.App.3d 1002, 1010 [stating the rule in the appellate context].)  
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11.  TIME:  9:00   CASE#: MSC17-01325 
CASE NAME: SHELBOURNE VS. PRIME/RIVERSHOR 
HEARING ON MOTION TO/FOR PUNITIVE DAMAGES AND PORTIONS OF 
COMPLAINT FILED BY PRIME/RIVERSHORE, LLC., PRIME PROPERTY 
* TENTATIVE RULING: * 
 
  

Defendants’ motion to strike punitive damages is granted with leave to amend.  

Plaintiff seeks punitive damages as part of her claims against Defendants. Plaintiff 

alleges a number of defects in the rental property, including “severe mold and mildew 

contamination; gnat infestation; water bug infestation; holes and cracks in the walls and ceilings; 

cracked and peeling paint; defective plumbing; interior water leaks and intrusion; periodic 

flooding; excessive water leaks throughout the exterior of the Subject Premises; inadequate 

water drainage; defective flooring; and a defective phone jack.” (Comp. ¶11.) Plaintiff alleges 

that she made several requests for repairs to Defendants. (Comp. ¶12.) Plaintiff also alleges 

that “[a]ll Defendants had adequate opportunity and notice to repair said defects prior to Plaintiff 

filing this complaint. However, Defendants failed and refused to repair the defects in Plaintiff’s 

unit.” (Comp. ¶14.) Plaintiff also alleges that “Defendants intentionally violated Plaintiff’s rights 

and retaliated against Plaintiff for enforcing her rights as a tenant.” (Comp. ¶122.) Plaintiff 

includes some additional allegations in paragraphs 123 to126 of the complaint that relate to 

punitive damages, but do not provide additional factual allegations.  

Defendants argue that the complaint fails to allege specific facts showing fraud, 

oppression or malice. Punitive damages are permitted when there are allegations of 

“oppression, fraud, or malice.” (Civil Code §3294.) Punitive damages can be awarded in 

habitability defect cases. (See, e.g. Stoiber v. Honeychuck (1980) 101 Cal.App.3d 903, 920.) 

This is a close call, but at this stage in the case Plaintiff has included sufficient allegations, 

which if true, could support a claim for punitive damages. 

Defendants’ argument that the Housing Authority would inspect Plaintiff’s property every 

year and did not issue a code violation goes beyond the complaint and matters that Defendants 

requested the Court take judicial notice of. Therefore, this argument fails.  

Defendants also argue that the complaint fails to allege facts showing that Defendants 

as corporate entities are liable for punitive damages. “When the defendant is a corporation, ‘[a]n 

award of punitive damages against a corporation … must rest on the malice of the corporation's 

employees. [¶] But the law does not impute every employee's malice to the corporation.’ 

[Citation.] Instead, the oppression, fraud, or malice must be perpetrated, authorized, or 

knowingly ratified by an officer, director, or managing agent of the corporation. (Civ. Code, § 

3294, subd. (b).)” (Wilson v. Southern California Edison Co. (2015) 234 Cal.App.4th 123, 164.) 

Plaintiff has not addressed this argument in her opposition, and in the Court’s review of the 

complaint it did not find allegations sufficient to show Defendants, as corporate entities, could be 
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liable for punitive damages. Therefore, the motion to strike punitive damages allegations is 

granted with leave to amend.  

The Court reminds the parties that Code of Civil Procedure §435.5 goes into effect on 

January 1, 2018 and all parties will be expected to comply with its requirements.   

  

12.  TIME:  9:00   CASE#: MSC17-01325 
CASE NAME: SHELBOURNE VS. PRIME/RIVERSHOR 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 May appear by Court Call if Lines 10 and 11 are not argued. 

  

13.  TIME:  9:00   CASE#: MSC17-01497 
CASE NAME: ASLAM MALIK VS SAEEDUR R KAHN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of MALIK FILED BY 
SAEEDUR REHMAN KHAN 
* TENTATIVE RULING: * 
 

 Defendant’s general and special demurrers are overruled.  Defendant shall file and 

serve his Answer on or before January 10, 2018.  The basis for this ruling is as follows. 

First Cause of Action, Breach of Contract (Promissory Note): 
 

In ruling on a demurrer the court gives the complaint a reasonable interpretation, and 
treats the demurrer as admitting all material facts properly pleaded.  (WA Southwest 2, LLC v. 
First American Title Ins. Co. (2015) 240 Cal.App.4th 148, 151.)   

 
The facts according to the FAC are as follows.  Plaintiff Aslam Malik is a franchisee of 

Jack in the Box (“JIB”) and the founder of Gul Food Management, Inc. (“GFM”).  In July 2003, 
Malik opened his business to defendant, Khan, as both a profit-sharing business partner and an 
operator of JIB location numbers 428, 575, and 581.  (FAC, ¶ 1, 3.)  Malik and Khan signed a 
Sales Agreement pursuant to which Malik transferred 25% of GFM to Khan in exchange for 
Khan’s agreement to pay Malik $575,000, payable over ten years.  (¶ 4, 5.)  Subsequently, on 
December 21, 2004, Khan signed a Promissory Note memorializing his financial obligation.  The 
Note called for an initial payment of $19,912.00 to be made on or before April 25, 2006, and 39 
more quarterly payments of $19,912.00, the last payment to be made on or before April 25, 
2016.  (Ex. B to FAC, Promissory Note.)    
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Khan argues the FAC is fatally uncertain because it does not make clear whether Khan 

made an initial payment.  The court disagrees.  A reasonable interpretation of the FAC is that 
Khan did make an initial payment, but never made any of the subsequent quarterly payments 
due under the Promissory Note.  (¶ 6, 7, 23.)  That is also the interpretation argued by Malik in 
his Opposition.  (See Opp. at 5:15-18.)  The FAC is not fatally uncertain.  It is sufficiently clear to 
apprise the defendant of the issues he is to meet.  (See Gressley v. Williams (1961) 193 Cal. 
App. 2d 636, 643-644; Khoury v. Maly's of California, Inc. (1993) 14 Cal.App.4th 612, 616.) 

 
Khan next argues that the FAC fails to state a cause of action because it shows the 

claim is barred by the statute of limitations. 
 

A party may demur generally to a cause of action based on the statute of limitations.  
(See Iverson, Yoakum, Papiano & Hatch v. Berwald (1999) 76 Cal.App.4th 990, 995.)  However, 
for the demurrer to be sustained, the defect must clearly and affirmatively appear on the face of 
the complaint; it is not enough that the complaint shows that the action may be barred.  (Geneva 
Towers Ltd. Partnership v. City and County of San Francisco (2003) 29 Cal.4th 769, 781; Lee v. 
Hanley (2015) 61 Cal.4th 1225, 1232.) 
 

The statute of limitations on a claim for breach of a written agreement is four years.  
(CCP § 337 (1).)  The statute of limitations for an action to enforce the obligation of a party to 
pay a promissory note payable at a definite time is six years under section 3118 of the 
Commercial Code. 

 
Under each code section, the statute begins to run either on the date of each breach or 

on the date of the last payment.  (See Comm’l Code § 3118 (a); Romano v. Rockwell Internat., 
Inc. (1996) 14 Cal.4th 479, 489-490 (citing the rule for ongoing contractual obligations); Garver 
v. Brace (1996) 47 Cal.App.4th 995, 1000 (when a note is payable in installments, the statute of 
limitations begins to run on the date each installment is due); see generally Aryeh v. Canon 
Business Solutions, Inc. (2013) 55 Cal.4th 1185,  1192, 1197-1200 (discussion of “continuous 
accrual”); Tsemetzin v. Coast Federal Savings & Loan Assn. (1997) 57 Cal.App.4th 1334, 1344; 
Armstrong Petroleum Corp. v. Tri-Valley Oil & Gas Co. (2004) 116 Cal.App.4th 1375, 1388–
1389.) 

 
The demurrer based on the statute of limitations must therefore be overruled.  The FAC 

does not show clearly on its face that the claim is barred.  Rather, it shows that the entire claim 
may be timely, because the cause of action may not have accrued until April 25, 2016, or at 
least that the claim may still be timely as to the four to six years of payments before the 
complaint was filed on August 10, 2017, based on the theory of continuous accrual.  Thus, even 
if a claim for some of the payments is clearly barred, a claim for others is not.  The court may 
not sustain a demurrer to part of a cause of action.  (PH II, Inc. v. Superior Court (1995) 33 
Cal.App.4th 1680, 1682-1683.) 

 
Further, various doctrines may apply to extend the statute of limitations based on 

acknowledgement of the debt.  (See, e.g., 3 Witkin, California Procedure (5th Ed. 2008), Actions, 
§ 752, p. 982.)  Here the FAC alleges such conduct.  It alleges that in 2009, in a family law 
proceeding, Khan sought and obtained from Malik a declaration attesting to Khan’s debt 
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obligation so Khan could reduce spousal support.  (¶ 24.)  Also, in negotiations during 2015, 
Khan acknowledged the full debt.  (¶ 25.)   

 
Khan next argues that the statute of limitations has run because, under Commercial 

Code section 3502, the Promissory Note was dishonored when payments stopped in 2006.  
However, Khan fails to explain how the concept of “dishonor” in the Commercial Code relates to 
the statute of limitations, which, in section 3118 is triggered not by “dishonor” but by the “due 
date.”  Further, section 3502 states that dishonor occurs if the note is not payable on demand if 
the note “is not paid on the day it becomes payable.”  (Comm’l C. § 3502 (a)(3).)  Khan does not 
cite any authority holding that an installment note becomes payable when the defendant first 
misses a payment as opposed to when the note says it must be paid in full.  The court is 
unpersuaded that the statute of limitations has run because of the provisions of Commercial 
Code section 3502. 

 
Khan next argues that Malik’s waiver of timely installment payments, as alleged in 

paragraphs 22 and 23, is of no effect because it was not in writing.  Again, the court is 
unpersuaded.  The court construes the intent of the waiver provision to have been primarily to 
benefit Malik, not Khan.  The waiver provision reads, “No modification or indulgence by an 
holder hereof shall be binding unless in writing.”  Malik, is the holder, not Khan.  Under the 
waiver provision, Malik did not waive his right to receive a given payment just because he did 
not insist that it be made on time and he did not waive timeliness of all payments just because 
he allowed payments to be made late – unless he made such waivers in writing.   

 
Khan’s argument is that, because of a defective, unwritten waiver of timely payment of 

the installments, “The Note has been in breach, if at all, for a very long time . . .” However, in so 
arguing he ignores the continuous accrual theory, under which, while he may have been in 
breach of his obligation to make individual payments for a long time, he is not in breach of his 
obligations to make all payments for a long time. 

 
Khan next argues that the Promissory Note is “defective” because forty payments of 

$19,912.00 each amounts to $796,480, not $575,000, the face amount of the Note.  However, 
Khan ignores the interest provision in the Note, which says that the note will bear “simple 
interest of 7% per year.”  While interest on the face amount at 7% per year for ten years would 
reach $400,000, the figure would be lower if the interest for each quarterly payment is less than 
that for the previous quarterly payment because the interest is charged against the declining 
balance.  In his papers, Khan has neither charted the interest calculation nor cited any authority 
holding that, if plaintiffs mistakenly charged him less than they were entitled to, the Note is 
legally ineffective.  Defendant characterizes the note as “defective,” but cites no authority 
regarding the legal effect of that characterization, even if true. 

 
Finally, Khan argues that interest is not part of the calculation because interest was to be 

charged at Malik’s election.  However, this misconstrues the Promissory Note.  The Promissory 
Note says that interest will be charged, but that Malik may, at his election, “forgive” it.  The FAC 
does not plead that Malik did forgive it. 
 
 Second Cause of Action, Breach of Fiduciary Duty:  
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 The demurrer to this cause of action is overruled. 
 
 A fiduciary relationship is any relation existing between parties to a transaction wherein 
one of the parties is in duty bound to act with the utmost good faith for the benefit of the other 
party.  (Wolf v. Superior Court (2003) 107 Cal.App.4th 25, 29.)  “Traditional examples of 
fiduciary relationships in the commercial context include trustee/beneficiary, directors and 
majority shareholders of a corporation, business partners, joint adventurers, and 
agent/principal.”  (Ibid.) 
 
 A plaintiff sued a on a theory of breach of fiduciary duty in Committee on Children's 
Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, claiming that an advertiser of 
sugared breakfast cereals owed a fiduciary duty to consumers.  The court said, “Plaintiffs' 
assertion of fiduciary duty in a consumer context is unique. . . . [T]he efforts of commercial 
sellers -- even those with superior bargaining power -- to profit from the trust of consumers is not 
enough to create a fiduciary duty. If it were, the law of fiduciary relations would largely displace 
both the tort of fraud and much of the Commercial Code.  Something more is needed. It is 
difficult to define that additional element precisely, and courts have traditionally refrained from 
definitions that would place strict limits on this equitable concept.  It would appear, however, that 
before a person can be charged with a fiduciary obligation, he must either knowingly undertake 
to act on behalf and for the benefit of another, or must enter into a relationship which imposes 
that undertaking as a matter of law.”  (Ibid. (emphasis added).) 
 
 Citing Committee, Khan argues there can be no fiduciary relationship here, because 
defendant did not agree to be a fiduciary, and his role as an operator of restaurants and a 
purchaser bound by a sales agreement is an insufficient legal relationship to impose a fiduciary 
duty. 
 
 The court accepts there is no allegation in the FAC that Khan agreed to be a fiduciary.  
However, in advancing the second part of the argument, Khan is mistaking the function of a 
demurrer.  The function of a demurrer is not to resolve disputed issues of fact.  It is to test 
whether the allegations are sufficient to state a claim if true. 
 
 Here, the FAC alleges that the parties entered into a Sales Agreement on July 25, 2003.  
The Sales Agreement states that the thing sold was a “25% . . . equity share in [GFM, which 
owns and operates JIB # 428, 572, and 581.  After the sale, Khan] will become the operator of 
these stores and will assume the responsibility of the day to day operation of the said 
businesses . . .” (Ex. A to FAC.) 
 
 The FAC characterizes Khan’s relationship to Malik and GFM after the sale of the 25% 
interest as “a Partner with . . .  in said franchises [who would] receive a 25% equity share (i.e., 
profit sharing) . . . . The parties [would] split the profits [from the three restaurants] with 25% to . 
. . Khan and 75% to . . . Malik and GFM.”  (FAC, ¶ 17.)  Khan is further described as a business 
partner.”  (Ibid.)   
 
 A partnership is “an association of two or more persons to carry on as co-owners a 
business for profit.”  (Corp. C. § 16101 (9).)  In general, “the association of two or more persons 
to carry on as co-owners a business for profit forms a partnership, whether or not the persons 
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intend to form a partnership.”  (Corp. C. § 16202 (a).)  (c)  In determining whether a partnership 
is formed, “A person who receives a share of the profits of a business is presumed to be a 
partner in the business,” unless the profits were received for specified reasons that are not 
applicable here.  (Corp C. § 16202 (c).)  A partnership may be oral.  (See Holmes v. Lerner 
(1999) 74 Cal.App.4th 442; Boyd v. Bevilacqua (1966) 247 Cal.App.2d 272; Weiner v. 
Fleischman (1991) 54 Cal.3d 476, 490.)  Ultimately, the existence of a partnership is a question 
of fact.  (Filippo Industries, Inc. v. Sun Ins. Co. (1999) 74 Cal.App.4th 1429, 1444.) 
 
 Judged by these standards, the FAC adequately alleges the parties were partners after 
execution of the Sales Agreement.  It alleges they were to carry on a business – the operation of 
the three restaurants – as co-owners and were to share in the profits.  It alleges that Khan 
actually received a share of the profits, which triggers the presumption that he was a partner.   
 

Whether the allegations are true is for summary judgment or trial.  However, the court 
does not conclude they are false as a matter of law.  This is not a case where two strangers 
entered a contractual relationship and became strangers again once possession of the thing 
acquired passed from the seller to the buyer.  Here, after the sale, the seller and buyer went into 
business together.  If Khan was plaintiffs’ partner, he owed them fiduciary duties.  (See Boyd, 
supra, 247 Cal.App.2d at 290; Wolf, supra.) 

 
That Khan was to receive only 25% of the profits and not more than 50% of them does 

not change the analysis.  Significantly, he was the one holding all the gross receipts as they 
came in.  Plaintiffs had to rely on him to deal with the money honestly and pay them their 75% 
share of the profits. 

 
Khan argues that the FAC does not allege whether the partnership was general or 

limited and that he owes no fiduciary duty if he was only a limited partner.  However, nothing in 
the FAC suggests that the partnership was a limited partnership or that he was a limited partner.  
Indeed, the inference is that as operator of the three restaurants, he exercised control over the 
business, which, even in a limited partnership could make him a general partner.  (See Corp. C. 
§ 15901.13; 15904.06 (a); 15904.08; Kazanjian v. Rancho Estates (1991) 235 Cal.App.3d 1621, 
1630; Holzman v. De Escamilla (1948) 86 Cal.App.2d 858, 860.  Khan has also not cited any 
authority that plaintiffs have an obligation to specifically plead whether the partnership was 
general or limited.   
 
 In addition, it is possible that, because GFM remained the owner of the restaurants and 
Khan only became the operator, Kham was acting as an agent of plaintiffs after execution of the 
Sales Agreement.  That, too, would be a sufficient basis to create a fiduciary relationship 
between the parties. Because of this independent basis to impose a fiduciary relationship, 
whether the partnership was general or limited is not critical at the pleading stage. 
 
 Third through Sixth Causes of Action: 
 
 Khan’s Memorandum of Points and Authorities contains argument about these causes of 
action.  However, he only demurred to the first two causes of action.  Therefore, the court will 
address the Third through Sixth Causes of Action only in its ruling on the accompanying Motion 
to Strike. 
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14.  TIME:  9:00   CASE#: MSC17-01497 
CASE NAME: ASLAM MALIK VS SAEEDUR R KAHN 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLTF'S FIRST AMND 
CMPLT FILED BY SAEEDUR REHMAN KHAN 
* TENTATIVE RULING: * 
 
 The court rules as follows on Defendant Khan’s Motion to Strike. 

 1 – Granted as to the cited language in paragraph 64 of the First Amended Complaint 
(“FAC”); denied as to the cited language in paragraphs 42 and 50.  The FAC alleges defendant 
intentionally misrepresented that substantial expenses charged to plaintiffs were business 
related when they were not.  (FAC, ¶ 40, 44.)  Punitive damages may be awarded based on 
fraud.  (CC § 3294; Las Palmas Associates v. Las Palmas Center Associates (1991) 235 
Cal.App.3d 1220, 1239.)   However, the court will not allow the punitive damages allegation to 
stand in the cause of action for merely negligent misrepresentation.  (See Simon v. San Paolo 
U.S. Holding Co., Inc. (2005) 35 Cal.4th 1159, 1181 (“accidentally harmful conduct cannot 
provide the basis for punitive damages under our law.”) 
 
 2 – Denied.  Khan can file a motion in limine later if he is truly concerned some 
unfavorable language in the FAC may come to the attention of the jury.   
 
 3 – Denied. 
 
 4 – Denied. 
 
 5 – Denied. 
 
 6 – Denied. 
 
 7 – Denied. 
 
 8 – Denied. 
 

Motion to strike Third through Sixth Causes of Action – Denied.   
 
As to this last item in the Motion to Strike, the procedural history of this case is as 
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follows.  On August 10, 2017, plaintiffs filed their original complaint, alleging three legal theories: 
(1) Breach of Contract (Promissory Note); (2) Equitable Estoppel; and (3) Breach of Fiduciary 
Duty.  Defendant, Khan, filed a Demurrer on September 15, 2017.  The demurrer was set for 
hearing on October 25, 2017.  Therefore, plaintiffs’ Opposition was due on October 12, 2017, 
nine court days before the hearing.  However, instead of filing an Opposition that day, plaintiffs 
filed their First Amended Complaint (“FAC”), which alleges six legal theories: (1) Breach of 
Contract (Promissory Note); (2) Breach of Fiduciary Duty; (3) Intentional Misrepresentation; (4) 
Negligent Misrepresentation; (5) Conversion (Theft); and (6) Money Had and Received. 
 
 Code of Civil Procedure section 472 provides, “A party may amend its pleading once 
without leave of the court at any time . . . after a demurrer is filed but before the demurrer is 
heard if the amended complaint . . . is filed and served no later than the date for filing an 
opposition to the demurrer.”  There is no limitation on the scope of a first amended pleading 
permissibly filed under section 472.  (See Gross v. Dep't of Transp. (1986) 180 Cal.App.3d 
1102, 1105.)  
 

The cases cited by Khan are distinguishable.  In Pagett v. Indemnity Ins. Co. (1942) 54 
Cal.App.2d 646, 649, the challenged pleading was the third amended complaint, not the first.  
The opinion in that case does not cite or discuss an amendment as of right under section 472.  
Most Worshipful Sons of Light Grand Lodge, A. F. & A. M. v. Sons of Light Lodge Number 9 
(1958) 160 Cal.App.2d 560, 564 is distinguishable for similar reasons. 
 
 Because plaintiffs properly used CCP § 472, the motion states no valid basis to strike the 
Third through Sixth Causes of Action.  The alleged improper use of CCP § 472 was the sole 
basis for the Motion to Strike.  Therefore, the court has neither considered nor ruled on the new 
arguments raised by defendant in his Reply Brief that these causes of action lack merit. 

  

15.  TIME:  9:00   CASE#: MSC17-01911 
CASE NAME: AKINLEYE VS GREENPOINT MORTGAG 
HEARING ON DEMURRER TO COMPLAINT of AKINLEYE FILED BY GMAC 
MORTGAGE CORPORATION, OCWEN SERVICES, LLC 
* TENTATIVE RULING: * 
 
 Unopposed – sustained with 15 days leave to amend. 
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16.  TIME:  9:00   CASE#: MSN17-1855 
CASE NAME: NEALY VS. RICHMOND 
HEARING ON PETN FOR RELIEF FROM GOVERNMENT CLAIM FILING REQUI ( 
GC 946.6) 
* TENTATIVE RULING: * 
 
 Hearing continued by stipulation to 1/17/18 at 9:00 a.m. in Dept. 9. 

  

17.  TIME:  9:00   CASE#: MSN17-2001 
CASE NAME: RE: U. CULBERSON 
HEARING ON PETITION TO/FOR APPROVAL FOR TRANSFER OF PAYMENT 
RIGHTS FILED BY J.G. WENTWORTH ORIGINATIONS, LLC 
* TENTATIVE RULING: * 
 
 Appearance of Unique Culberson required. 

  

18.  TIME:  9:00   CASE#: MSN17-2065 
CASE NAME: HAGEN VS SHIOMOTO 
HEARING ON PETITION FOR ALTERNATIVE WRIT OF MANDATE ( FILED BY 
SHANNON LEE HAGEN) 
* TENTATIVE RULING: * 
 
 Parties to appear (Courtcall is acceptable) and be prepared to discuss: 

 
1. When the administrative record will be lodged or filed with the court 
2. Whether the parties intend to submit any memoranda of points and authorities 
3. The parties’ preferred date for the next hearing. 

 

  

19.  TIME:  9:00   CASE#: MSN17-2107 
CASE NAME: PTN OF NANETTE HONG 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Petition is approved.  No appearance is necessary.  The settlement appears reasonable in 
view of the fact the minor has made a total recovery from a minor injury.  The Order will be 
available for pickup from the Clerk, D. 9 on 12/19/17. 
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                                                      ADD-ON 

20.  TIME:  9:01   CASE#: MSC13-00417 
CASE NAME: CORRINET VS BARDY 
HEARING ON MOTION TO/FOR TO DISMISS ACTION FILED BY MICHAEL 
BARDY, DUNCAN KNOWLES, THOMAS KONOWALCHUK, ALAN COHEN, LIFE 
* TENTATIVE RULING: * 
 

Defendants’ Motion to Dismiss is granted. 
 
Defendants’ Notice of Motion fails to cite the section of the Code of Civil Procedure 

under which the motion is brought.  However, defendant’s reference to CRC 3.1342 makes clear 
that the motion is brought under Code of Civil Procedure sections 583.410-583.430. 

 
Code of Civil Procedure section 583.310 states, “An action shall be brought to trial within 

five years after the action is commenced against the defendant.”  Here, plaintiff commenced the 
actions against defendants on February 27, 2013.  Trial is currently set for January 22, 2018, 
one month short of the five years. 

 
Even though the five years has not yet passed, the court may dismiss an action in the 

court’s discretion for delay in prosecution if the case has not been brought to trial within three 
years after the action was commenced against the defendants.  (CCP § 584.410 (a); 583.420 
(a)(2)(A).)  Dismissal on these grounds “shall be pursuant to the procedure and in accordance 
with the criteria prescribed by rules adopted by the Judicial Council.”  (CCP § 584.410 (b).)  
Subdivision (e) of Rule 3.1342 of the California Rules of Court states,  

 
In ruling on the motion, the court must consider all matters 
relevant to a proper determination of the motion, including: 

(1)  The court's file in the case and the declarations and 
supporting data submitted by the parties and, where applicable, 
the availability of the moving party and other essential parties for 
service of process; 

(2)  The diligence in seeking to effect service of process; 
(3)  The extent to which the parties engaged in any 

settlement negotiations or discussions; 
(4)  The diligence of the parties in pursuing discovery or 

other pretrial proceedings, including any extraordinary relief 
sought by either party; 

(5)  The nature and complexity of the case; 
(6)  The law applicable to the case, including the pendency 

of other litigation under a common set of facts or determinative of 
the legal or factual issues in the case; 

(7)  The nature of any extensions of time or other delay 
attributable to either party; 

(8)  The condition of the court's calendar and the 
availability of an earlier trial date if the matter was ready for trial; 

(9)  Whether the interests of justice are best served by 
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dismissal or trial of the case; and 
(10)  Any other fact or circumstance relevant to a fair 

determination of the issue. 
The court must be guided by the policies set forth in Code 

of Civil Procedure section 583.130. 
 

 Code of Civil Procedure section 583.130 states,  
 

It is the policy of the state that a plaintiff shall proceed with 
reasonable diligence in the prosecution of an action but that all 
parties shall cooperate in bringing the action to trial or other 
disposition. Except as otherwise provided by statute or by rule of 
court adopted pursuant to statute, the policy favoring the right of 
parties to make stipulations in their own interests and the policy 
favoring trial or other disposition of an action on the merits are 
generally to be preferred over the policy that requires dismissal for 
failure to proceed with reasonable diligence in the prosecution of 
an action in construing the provisions of this chapter. 

 
Here, plaintiff filed this action on February 27, 2013.  All defendants answered on May 1, 

2013.  Since that time, plaintiff has done virtually nothing to prosecute this case other than to 
appear at Case Management Conferences.   

 
On April 11, 2013, plaintiff served a set of form interrogatories.  On May 24, 2013, he 

served a set of requests for production.  He participated in a Case Management Conference on 
July 16, 2013.  He participated in another Case Management Conference on November 21, 
2013.  At that conference, the court was informed “there is massive discovery and motions shall 
be filed.”  The court continued the Case Management Conference to February 21, 2014.  On 
that date, the court noted the existence of other cases involving the same defendant.    

 
At a Case Management Conference on June 20, 2014, the court was informed that 

discovery was still ongoing.  Another Case Management Conference was held on December 3, 
2014. 

 
On April 13, 2015, a Case Management Conference was held before this judge.  The 

parties stated there were discovery issues in one of the cases.  Plaintiff told the court he wanted 
defendants’ counsel to make a motion to compel plaintiff to provide certain discovery.  
Defendants’ counsel stated such a motion was unnecessary and the case could proceed with 
the information already produced.  The case was referred to court mediation.  Mediation was to 
be completed by August 11, 2015.  The court stated that the next hearing, on August 27, 2015, 
would for setting a trial date.   

 
Before that next hearing, however, defendant’s counsel asked the court to vacate the 

referral to mediation.  The court did this on June 15, 2015.   
 
On August 18, 2015, the court again referred the case to court mediation, based on the 

Status Report plaintiff filed that date.  The court continued the trial setting conference to 
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December 11, 2015 and ordered that mediation be completed by November 30, 2015.   
 
Counsel requested more time again, so the court vacated the December 11, 2015 trial 

setting conference and rescheduled it to March 11, 2016.   
 
At a hearing on March 17, 2016, counsel then reported that though the parties had 

agreed on a mediator, they had not yet scheduled the mediation.  Plaintiff was aware of the five-
year mandatory dismissal statute then because he asked defendants’ counsel during the 
hearing to extend the five-year statute in a related case.  Defendants’ counsel said he could not 
do so without consulting with his clients.   

 
At a trial setting conference on July 15, 2016, the court set the trial for June 26, 2017.   

There is no record that plaintiff asked for an earlier date. 
 
On April 26, 2017, the court vacated the June 26, 2017 trial date pursuant to a stipulation 

of the parties and set a new trial date of January 9, 2018.  Defendant’s counsel has submitted a 
declaration stating that plaintiff is the one who asked for this continuance. 

 
On September 14, 2017, an attorney, Grover Perrigue, first appeared for plaintiff.  

Another attorney, Donald Schwartz, filed a Notice of Limited Scope Representation on October 
24, 2017. 

 
 On October 27, 2017, attorney Perrigue substituted back out of the case and plaintiff 

was in pro per again.   
  
On November 7, 2017, attorney Schwartz filed an application for an order shortening 

time on motions to waive the five-year dismissal statute, and reset discovery cutoffs and trial 
dates.  The court denied the application.   

 
One of the purposes of the discretionary dismissal statute is to “expedite the 

administration of justice by compelling every person who files an action to prosecute it with 
promptness and diligence.”  Freedman v. Pac. Gas & Elec. Co. (1987) 196 Cal. App. 3d 696, 
711.)  The defendant does not necessarily have to establish prejudice.  Prejudice inheres in long 
delay, such as occurred here.  (Id. at 712.) 
 

There is nothing in the minutes of all the Case Management Conferences mentioned 
above to suggest that plaintiff ever told the court he wanted to set a trial date any earlier than 
the one the court ultimately set.  The court’s own calendar would have permitted the case to be 
brought to trial within two years of the date it was commenced against the defendants.  Further, 
the “massive” discovery never materialized, and no discovery motions were ever filed.  Plaintiff 
has not submitted declarations justifying any significant period of delay during the last five years.   

 
The court has reviewed and considered the factors outlined in CRC 3.1342.  None of 

them individually or in combination provide a reason why this case should not be dismissed.    
 

 


